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E. W. Poindexter, of Roanoke, Peters & Lavinder, of Bristol, 
and A. B. Hunt, of Roanoke, for appellant. 

C. S. McNitlty and Hall, Woods &• Coxe, all of Roanoke, for 
appellee. 

VIRGINIA & S; W. RY. CO. v. HILL. 

Sept. 11, 1916. 

[89 S. E. 895.] 

1. Master and Servant (§ 247 (5)*)— Injury— Railroad Conductor — 
Proximate Cause.— Where an experienced mine conductor in charge 
of a train, who would stop where he pleased, took an engine to haul 
out loaded cars, and, with his brakeman, rode on the pilot beam in 
front of the engine, in violation of a rule forbidding their riding on 
the front of the engine, and stepped down upon a step attached to 
the beam, and, when the step struck a loose rock, fearing he would 
be thrown under the engine and unable to step off sideways, stepped 
in front of the slowly moving engine, made one step forward, and 
was caught between the pilot and the rail and injured, his violation 
of the rule was the proximate cause of the injury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§ 790; Dec. Dig. § 247 (5).* 9 Va.-W. Va. Enc. Dig. 710.] 

2. Master and Servant (§ 243 (4)*) — Violation of Rule — Excuse. — 
The showing that, because his brakemen were riding in front of the 
engine, it was his duty to ride there to direct their movements, and 
that his crew could do their work more conveniently on the outside 
than when riding in the cab, as required by the rule, and that a step 
was missing from one side of the engine, which made ingress and 
egress to and from the cab on that side more difficult, constituted no 
excuse for his violation of the rule. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§ 762; Dec. Dig. § 243 (4).* 9 Va.-W. Va. Enc. Dig. 710.] 

3. Master and Servant (§ 281 (9)*)— Rule — Waiver. — Evidence only 
tending to show that employees of defendant company rode on the 
front of the engine "on the sly," and that when caught defendant's 
officers gave them a "going over about it," did not establish such 
knowledge on the part of the oflficers as to the employees' habitual 
violation of a rule against riding on the front of an engine as to 
amount to a waiver of or acquiescence in such violation. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 993, 996; Dec. Dig, § 281 (9).* 9 Va.-W. Va. Enc, Dig. 710.] 

4. Master and Servant (§ 246 (1)*) — Contributory Negligence — Er- 
ror in Extremis — Application. — The doctrine of error in extremis pre- 
supposes that the party who invokes it is himself free from fault in 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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creating the emergency, and hence did not apply where plaintiff, a 
mine conductor, at the time of such alleged emergency was riding on 
the front of an engine in conscious violation of a rule established for 
his safety. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§ 789; Dec. Dig. § 246 (1).* 9 Va.-W. Va. Enc. Dig. 715.] 

Error to Circuit Court, Lee County. 

Action by W. R. Hill against the Virginia & Southwestern 
Railway Company. Judgment for plaintiff, and defendant 
brings error. Reversed, and case remanded for a new trial. 

Powell, Price & Simmonds, and H. H. Shelton, all of Bristol, 
Pennington & Pennington, of Jonesville, and Pennington & Crid- 
lin, for plaintiff in error. 

Davidson & Robinette, of Jonesville, and Gilmer, Warren & 
Slant, of Bristol, for defendant in error. 



MANN V. MANN. 

Sept. 11, 1916. 

[89 S. E. 897.] 

1. Guardian and Ward (§ 15*)— Bond— Constructioa— Where the 
county court appointed defendant guardian for his minor child, and 
defendant took the oath prescribed by law, and, together with a 
surety, entered into and acknowledged a bond conditioned to faith- 
fully discharge his duties as guardian, the bond was not a special 
bond, but was a general guardian's bond. 

[Ed. Note. — For oth^r cases, see Guardian and Ward, Cent. Dig. 
§§ 56-64; Dec. Dig. § 15.* 6 Va.-W. Va. Enc. Dig. 791.] 

2. Principal and Surety (§ 58*)— Surety's LiabiUty— Construction.— 
The liability of a surety is always strictissimi juris, and cannot be 
extended by construction beyond the terms of his contract, or re- 
stricted by implication. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. 
§ 94; Dec. Dig. § 59.* 13 Va.-W. Va. Enc. Dig. 14.] 

8. Evidence (§ 481 (1)*)— Parol Evidence.— The rule as. to the ad- 
missibility of extraneous testimony of the intention of the parties to 
a surety bond is the same as in the case of any other contract. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 8129; Dec. 
Dig. § 461 (1).* 10 Va.-W. Va. End. Dig. 653.] 

4. Guardian and Ward (§ 33*)— Ward's Property— Condemnation 
of Realty— Personalty.—Under Code 1904, § 1105f, prescribing the 
procedure in the exercise of eminent domain, and by subsections 5, 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



